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New Jersey Court Holds That Employers Can Be Held Liable
For Negligent Misrepresentation In Giving Job References

By Mitchell Rait, Esq.
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New Jersey representation of a former employee’s work history if: (1) the inquiring
court case party clearly identifies the nature of the inquiry; (2) the employer volun-

tarily decides to respond to the inquiry, and thereafter “unreasonably

provides false or inaccurate information”; (3) the person providing the
inaccurate information is “acting within the scope of employment”; (4)
the recipient of the incorrect information relies on its accuracy to support
an adverse employment action against the plaintiff; and (5) plaintiff suf-
fers quantifiable damages proximately caused by the negligent misrepre-
sentation.

If an employer chooses to respond to job reference inquiries, it is now
under a duty to provide “accurate” information, and can be held liable for
“unreasonably” providing false or inaccurate information. This means
that if an employer responds to the inquiry without first obtaining reason-
able input from the former employee’s supervisors about the reason for
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the termination, the company can
be held liable for negligent misrep-
resentation if it inaccurately states
the employee’s job history. Even if
the employer does solicit input from
the supervisors, if those supervisors
either intentionally or unintention-
ally provide the company with inac-
curate information regarding the
reasons for termination, and the
company then conveys that inaccu-
rate information to the inquiring
party, the company can be held li-
able for negligent misrepresenta-
tion.

We recommend establishing a com-
pany policy that the company will
only respond in writing to written job
reference inquiries (since telephone

responses are always more risky);
and that the information that will be
provided will be limited to name,
title, dates of employment service,
and, if authorized by the employee,
final salary or wage rate. As part of
this policy, it is recommended that
staff employees and supervisors be
prohibited from responding to any
job reference inquiries; all such in-
quiries should be directed to Human
Resources. If company policy pro-
hibits employees and supervisors
from responding, but they nonethe-
less provide an inaccurate re-
sponse, the company can defend
the case by arguing that the person
was not “acting within the scope of
employment” when he or she pro-
vided the information. m
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The Court
defined the
circumstances
under which an
employer may be
held liable for
damages as a
result of providing
an inaccurate
and/or false
employment
reference for a
former employee.

Founded in 1934, Budd Larner is a firm of
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attorneys are experienced in handling the
full range of employment issues. We appear
on behalf of our clients in both state and
federal courts, and administrative agencies
such as the Division on Civil Rights, Equal
Employment Opportunity Commission, and
state and federal departments of labor.
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